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MATE TECHNOLOGIES,INC. ) STATE OF ILLINOIS

pollution Control Board
Complainant, ))

v. ) PCBNo. 2004-075
) (EnforcementX)

F.T.C.AMERICA CORPORATION )
)

Respondent. )
NOTICE OF FILING

TO: CareyS. Rosemarin
Law Offices of CareyS. Rosemarin,P.C.
500 SkokieBoulevard,Suite510
Northbrook,IL 60062

PLEA1~ETAKE NOTICE that on the
20

th day of February, 2004 F.I.C AMERICA.

CORPORATION,byandthroughits attorneys,JeremyA. GibsonandMitcheliChaban~ofMAsuDA,

FUNAI, EIFERT & MITCHELL, LTD., shall file its RESPONSEOF RESPONDENT IN

OPPOSITION TO COMPLAINANT’S MOTION TO EXTEND TIME TO RESPOND TO

RESPONDENT’SDISCOVERY AND TO ESTABLISH DISCOVERY SCHEDULE with the

OfficeoftheClerk ofthePollutionControlBoard,acopyofwhich is herebyserveduponyou.

— -Oi~ieofItsAttorneys“~

JeremyA. Gibson
Mitchell S. Chaban
MASUDA, FUNAI, EIFERT& MITCHELL, LTD.

203 N.LaSalleStreet,Suite2500
Chicago,Illinois 60601
(312)245-7500
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PROOF OF SERVICE

I, theundersigned,do herebystateon oaththat I servedtheforegoingNOTICE OF FILING

uponCareyS. Rosemarin,Law OfficesofCareyS. Rosemarin,P.C. 500 SkokieBoulevard,Suite

510, Northbrook,IL 60062by placingacopyofthesamein aproperlyaddressed,postage

prepaid,envelopesanddepositingthesamein theU.S. Mail Chuteat203 N. LaSalleStreetSuite

2500,Chicago,illinois 60601on this_____ day of , 2Q04.

.—

Subscribedandswornto beforemethis
2O~t-~day of , 2004.

LI’ 1~ )‘

NoT ‘‘

NotaryPublic



BEFORE THE ILLINOIS POLLUTION CONTROL BOARDR E C E ~V E DCLERK’S OFFiCE

MATE TECHNOLOGIES,INC. ) FEB 202004) STATE OF ILLINOIS

Complainant, ) Pollution ControlBoard
)

v. ) PCBNo. 2004-075
) (EnforcementX)

F.T.C. AMERICA CORPORATION )
)

Respondent. )

RESPONSEOF RESPONDENT IN OPPOSITION TO COMPLAINANT’S

MOTION TO EXTEND TIME TO RESPOND TO RESPONDENT’S
DISCOVERY AND TO ESTABLISH DISCOVERY SCHEDULE

Respondent,F.T.C. AMERICA CORPORATION(“FTC”) opposesComplainant’s

Motion to Extend Time to Respond to Respondent’sDiscovery and to Establish

DiscoverySchedule(“Motion”) asfollows:

1. Complainant,MATE TECHNOLOGIES,INC. (“Mate”) filed anine-count.

citizencomplaintagainstFTC, its tenant,allegingviolationsoftheIllinois Environmental

ProtectionAct. FTC hasmovedto dismissthe complaint andhaspropoundedits initial

discoveryrequeststo Mate. In turn, Matehasmovedto stayits responseto suchrequests

on thebasis that FTC hasnot answeredthe Complaint,the Hearing Officer hassetno

discoveryscheduleandthepartiesmayhavesettlementdiscussions.

2. Mate has chosento initiate litigation againstFTC, which litigation FTC

believesto beboth legallyand factuallydeficient. Now, havingstartedthe litigation and

alleging numerous violations, Mate is asking that it should not have to provide

informationrelevantto the Complaint in order for FTC to defenditself. This is highly

unusualfor the complaining partyand is not supportedby eitherthe Illinois Pollution



Control Board rules, 35 Ill. Adm. Code 101.610-101.616or the Illinois, Codeof Civil

Procedureor SupremeCourt Rulesreferredto therein. Nothing in therelevantdiscovery

authoritiesprecludesFTC from preparingits factual defense. The relevantBoardrules

simply provide for the setting of a schedule,which primarily concernsthe time for

completing discovery;they do not prohibit any particular starting time. In fact, the

SupremeCourt rules expresslyprovide that discoverymay commencewithout leaveof

courtafterall partieshaveappearedandmaybe conductedin anysequence.Ill.Sup.Ct.R.

201 (d)-(e). Mate’s reluctanceto proceedwith what it hasstartedsimply reinforcesthe

questionablenatureoftheComplaintexplainedin themotionto dismiss.

3. If Matehad wantedto providetime for discussionof settlement,it simply

hadto askFTC for an extensionfor suchpurposes.Similarly, if Mateneededadditional

time to respondto discovery,it simplyhadto askFIC for an extensionfor suchpurposes.

Mate madeno suchextensionrequeststo FTC before asking for a stay. If Mate had

asked,FTC would havebeenwilling to extendthe time until March 1, 2004, but not

beyond.

4. If Matebelievesthat any ofthediscoveryrequestswereimpermissibleor

overlyburdensome,it simply could notethat in its responsesandthen thepartiescould

have attemptedto work out any discovery disputesbefore bringing them here, as

contemplatedby theapplicablerules. Mate madeno suchattemptto communicatewith

FTC aboutthescopeofthediscoveryrequests.’

Matesuggeststhat FIC’s requestsfor informationor documentsdepictingthe constructionof, operations

atandchemicalsat therelevantpropertyarenotcalculatedto lead todiscoveryofadmissibleevidence.
However,theComplaintessentiallyallegesthat thepropertyinterior hasbeencontaminatedandthat such
situationshouldbecorrected.As Mateandmanyotherpersonsconductedmanufacturingoperationsat
suchpropertyfor decadesbeforeFTC occupiedit, and a remedy,if any,would dependuponthe conditionat
thebeginningofthe occupancy,FTC’s informationrequestswereintendedto identify historic,pre-existing
contaminantsandsourcesandwereexceedinglyreasonableandtypical of allegedcontaminationcases.
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5. In addition to desiringto refuteMate’s allegationsassoon as possible,

whetherlegallythroughthe motion to dismissor factuallythroughdiscovery,FTC would

beprejudicedby a delayin discovery. FTC’s leaseof thepropertyat issueexpireson

April 15, 2004. Unjustified delay of discoverywould preventFTC from conducting

further investigationofthepropertythatmaybe suggestedby timely responsesby Mate

to FTC’s discoveryrequests. In addition,delaywill exacerbatethe possibility that the

activities of a third party, the next occupant,to affect the conditions at the relevant

property.

6. As explainedin themotionto dismiss,theninecountsoftheComplaintall

arise from the same basic set of circumstances. Even the partial dismissalof the

Complaintwill haveno bearingon thescopeof discovery.

7. While asking to delayits time to respondto FTC’s discoveryrequests,

Matehasnot said that it intends to delaypropoundingdiscoveryto FTC. It is patently

unfair for Mateto askfor additionaltime or astay,without addressingits own discovery

requests.

Additionally, of course,Matemayopt to submitresponsivedocumentsin lieu of respondingin detail in
writing to interrogatories.
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For theforegoingreasons,FIC opposesany furtherdelayof Mate’s responsesto

FTC’s initial discoveryrequestsand asksthat Matebe orderedto respondwithin seven

daysof theHearingOfficer’s orderasto Mate’smotion.

Respectfullysubmitted,

JeremyA. Gibson
Mitchell S. Chaban
MASUDA, FUNAI, EIFERT& MITCHELL, LTD.
203 NorthLaSalleStreet,Suite2500
Chicago,Illinois 60601

~~fheys for Respondent
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PROOF OF SERVICE

I, the undersigned,do herebystateon oaththat T servedtheforegoingRESPONSEOF

RESPONDENTTN OPPOSITION TO COMPLAINANT’S MOTION TO EXTEND TIME

TO RESPOND TO RESPONDENT’S DISCOVERY AND TO ESTABLISH DISCOVERY

SCHEDULE uponCareyS. Rosemarin,Law OfficesofCareyS. Rosemarin,P.C.500Skokie

Boulevard,Suite 510,Northbrook,IL 60062byplacingacopyofthesamein aproperly

addressed,postageprepaid,envelopesanddepositingthesamein theU.S. Mail Chuteat203 N.

LaSalleStreetSuite2500,Chicago,Illinois 60601 on this ~ dayof

_____________________2004. .

I

Subscribedandswornto beforemethis
~~dayof J~’ri~i-7 ,2004.

- ~ ~

NotaryPublic




